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ç"§pe-çy**\æ
g3Li.,Jl i!ÉtÂtl i+à$.cll 'r' jtJdl

CornParative Law:
The EPistemologicat AsPects

ôc§llje €;1.râ 3!:*l|!t Ô1.;ÉLr'r4 d-J. ( 413tlJl 413it§JJ Â'r'fo;!: 4*T l;'r3 prÀJa)

É

O:U^ll Or-[i]lI'+t"

,el;i 3l ,r3sl rl ü*vyG u*^uÀj rJ,r+ tu;LîJi LHJI dF r113rËl .tilr cH.: 
" 

.ï,f,* 
Ë'li§3

L9J-)P ) 
'

Ol"r;ll

Bacou, Montesquieu:l'8 ÙJdlr li Ü41

:rnternationalcongress"*#rf"Ti"#*'Ëüsi:1ït']'"'*Ë;;;d iÀËtJ and Ravmond Saleiile ut+lal o

.ù-.rtiotl c,i'$i;lü1r"*tl, q'r':lâJjL-" d3l o

.(the universalist thesis:fU-n i'i. L*'i)tlé1,i"a u9[§ :l§l :C'ir'"! '*:a o

I pure science ':;+' P"lo

t educational discipline q5"Jd Cl-

I scientifie method 
""b 

Cû]"

+v'rgr e).éYl J UàlJl 81'e'»üll JcJ"tS 6là1

'" **** 
*)s;J t++jsL .,J* *lJ'il

âu-:-- s)rS'iJ rJ-+l- ti+jl

ç+tlr , i-.,Ël§l et};Jl # A+i-Éljll '{rlJÀ$l J" '-àéJl*- 
(i;*,-'*.=Sl) 4$-r,r;}r -t4t r*{ 1]'1

+,O-il' {$}\:ll c,r,*y't oul ,*iil;l':t

(legal unification) *}:Jr/ '=54ÉYI teJ-dl *O "+;*' -'*'"*'1:]il
(r;.:iology of 1aw) drt* â*.tJ'p' 'if.[ui phenàme'a) 4S-ÿ:Ël rÀlêl â-l;'ü ilrl

(legal rtües) A+ürrtill :lel
I §ational legal systJms) *+tiri$rlül Cà$l

a$. -;:;a; ,,,* a- rÀ r .ultill rs'I3'ill 3 c'lel-p)l ' eil^Êidl ô^ 'djLJl 
r al'*illie3'r Jl : 31..,.§;r^lt aiü' I

i

o

a

a

a

a

l

:

o

a

a

a

a

c

a

a

a

I

a

tjçy) ÿù j)

é i:ru,fr i{â+i^ll u,lt ;;r3x-p** ,]ry }À t'il 9 'Â-''!s§ ç')!':ll *i'^\ "bJÈli" ge"'l gJüJl ù-'i\iil

irllr ..r f-É o,uür,h, .{=i*o,'*i}1§ ÊLr-r{ ',JUL'.lr:t d'+-c'i:ilf *r-.*j;t 7 4'S}Ëll rcl3ôl / &jlél tuJ*^
.t$-Êtill

i

ir rL!.c.ll ùrit-âll *!]5/-CCi§
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:(h4ajor legai families) ç;r=§11 r+Still crXil-ll .
(civillaw).;'rJl 6;till o
(common law) !;élt o

(riocialist lo.ril) élJ:ü)l ;Ytlll o
(Islamic law) ç+)-)l;Yuôll o

(preparatoryiworks) .;ult 69uII4J u"à.:ll dt"ÈTl .
;cr!a;5l;È-Yl - (intemational trade) l=üjJl t-2tglt r

21lega1 traditions) e-rigult -JG$l .

(legnl evolution) ç+still13À:11 G

3 u,itoRolr o
4 tnqclTnal o

(Principal lVlethodological

:(legal transplant) *tg'titt ll-,;rjYl't o

Jê*ll ,,ililsll rt.L'ill y r$l,ll / Jl tr[i]l o

.;.1,131 et;oê 4*üJl ,"Ic oJ*ib -, dlrll Jr,'"ill o
:iilllÉ){Sô. o

4ù-!ta3+ # J§-^llC-t,.lll *It üJ*illL,Jo* I
4iJÉ1.i114"+JÂil drl+iri a

,L1l-n*.ll ôJitîll r-;1.6i.cll qülJdl
Cornpatative La'w:

The ldethodological AsPects

(Defining Methodology) 14§{jâl! l3r,..alall La '
.[.n -.pl t-lo çr,-,i:Jl 3 ''r','!lç-à e-ar:^]l crlcl;pYl3 .»l3iJl 8-r+ sF l*+&,Jt

(trdentiffing your 'main' jurisdiction) eril Ze'av,,,,s,,Uttpt$'ill gs: '
14{Li^ Ë-ri.* â.-ü" Jitill ."J.tft 6r+ ,É e''ltt o

t-:=13,r:3,rl§ +lJ *1" j§Jill o

ÎfuL.$.ll .1, -Jll CÉ.a #l â,-rtnJl ç'cl3r :ç-u;!Jl ç-++i*llcÊ+sl'
HYPothesis)

a

*ôÈ

.o-.,jr 3 gyilSll :-JiL ohi g:-I5ll -r.:-r+,.^b.Jl ;g..à ç3 '»iSdl \f*"+ll JÉill ; 'lti< t irJl ü-d6l 
2

3 Intemational hsliiute for the Unificatii:n of Private Law ([jNIDRCIIT) is an independent ilrtergovernmental

organisation lviiLh its seat in Rome. Its purpose is to study needi and methods for modernising, harmonisfurg and,co'

ordinating prira,le and in particular comrnercial i*w as between States and groups of States' See:

<btU ullllpttglgà (as accessed ort Noveinber 30,2004)' !';

4 The United Natlorrs Commission on lntematioual Trade Larv (JI'ICITRA.L) is the core legal body within tle United

Nations system il tlre t"ield of interuational h'adc lnrv. UNCITRAI, was tasked by the General Assembly to further the

progressive ha:monization and unification of tlie la,w of international trade. See: <hrm://www'uncitral'o

indéx.hnl> (as ar:cessed on November 30,2004).

relimina

)
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(legal transplant in lluwait) é.*-+ill # "æ-É6t gl;:jYl" ç qùr^lt L$'Jl o

.ç;i;jllr;:^ll6;rârJtf-;»a'Jl./:Jr6-5;Till+qrfoSl'":ür6gr"!lt'"É+Jtilltj-v=Ylo

.q-il*i I d l,J{rSl ;'rJr 6:15ll ê'* # ÜÊ+'^$Â çJ-ell *r:^ll usruül -' #-»..Jl oi":".11 63:till o

.,Jo, lr..irr € (.q;ig*:r 6eürrs1 é"é1 ùy6!'}é)'ô Ûli *ffiffi',à.ffiï-5s o

.ü-i§'Jl e-+ar'1+l Jlâ'lJl :t+iüill o

g,o c-r§;* 6i- ù,, ;-.r!'d À-rTl ;!;üIî rJ3: -* ^+"*^!*';flrütr,ffiffffi1 f,.J' 
o

(Literature Review) üÊ+!l tJ'àJ. eÂ 
ÂfrL.,,'ll &L+tl$l 

'lo 
g)!Tl f

i#rËî:3,î§,:,1F,Ï,',fr#'lif}ffi 
'*'$l*"hiif'*m3*

.Qertium connparatioraf$ fu;ÉJt 'qb d r+i r-i*,- ç3ll ot*Tt -,$l r'1" q Y

;fu;ti^ll Üt*"L,.,'lclEà

g* 6ll:§ ol r}!+'6*Ul ,J' !e o?!n Üv]S! ç+*i: f-(:llttg.eomparison) 
LKllturi!'Jl '1

è)À$lt cgç3:ü! .-$;i,i= ;,,*; pu'r æ +sü' +* *S o?* Jfc*su uiat-ur ii-'ri!*

.Lsr',^tt E-ü;"il"Ç*ia;.I.i* uo d:Hl i4rf+u*aldrL*'iJl râ'p; ÉÂll

ü-ÉËt-eo 3 rr'..4JotlruJti,JlggLi1t".oJtü !'éli'e € (rniu'o eompæison) â'$jJlâ'i-luJt '2

îf v,-i";J,,;'riiË,i'ic*uî'*f +J1ËËJt.,Ëü:Ë,Æl''ff #

@efrning{ConnparativeLarv)iJJfulêLÉl3JldâÉ3

.Êl,ljl É]-13 g-,:i.r,;'o J"étie gsi -ri'J§i rl C'r'JrG **Ë1fl,:Jffiür§î'ü(l19i ffitri

.eriJÊl3r,lÂÀJr.Il ei$ i)'rr,Èle sger! e.Jg a:ü"lt dLÉllll JJH ê Lgat o

rr,-àJr-q t:À' ürr-tutl ô+t:ll i-À ;'!'i-3*tl è§itss k:ifJffiffijf,t:.rffi c

âc++r^rr+.r(,e#d,"^$!",-'rrr'''.'F";ïilïJfl ,if,*.'tr;*:*:iril'",ï':o
s:(I(amba,stechniqrreoflegateomparison)4*.:uuurfuJt3.sî'l§lsl'él+is5o

;gjJüll eyrÀr .:*$ çI"'lvn;i)i rl" 4*++J^ rp6 eé o

â,.-tÀll ôLa,3Jl 3;tsà!l '6iL^'!l 
r-ir"a 3-à-{ <- (the..f1;cripiion phase) 4$'-Jl At}Jl '1

a.$u:rdl ci!..11 -e 
,!:L.iÂ)li+r"'+'yroxâu''* ]rur''r "a: ,l*l' a-l*flfiTffiï '

a

a

tiv

5 v/J Kamba" 
,Cc,rnparative Law: A Theoretical Frainelvork" r,te,uationar and conrparative ,aw Quarterly'Yol'23'

1974,PP.485'5 t9.



Èrl ü*r 4.rL^iijl 3 Lilii.Yla+-ll ,Jo cjJÂ:jl ê (the identification phase) 4+lyri*)l il=JJt ,2
.Ài_,,GJt .i=-o

t t,ll+ cil'-DliiYl e+^+i,i-.,l'J / d"JJ lab*p É' (the explanatory phase) q-,*.,irltiJ.lt .3
.fuJtÀlt ZsÀt"

,:§* L^rl.: c,gl ta4, êJLJI d*.itt OL;y eeertl dÀlr5.5)t:ll dL-tJ,Jl .* üi+ Lr.tJS é :À"sy

,filt 6ç-r t.rl^iill 3 Li)ii.Yla+-ll"J" *;n-Jl ê (the

.ËJJJAàitr

nctionalist' Comparison

(micro

.comparison)

"l.êi'#Iil fuJli..ll âlrt! Oé: ül r*+ ,'4$_!Jl fu;t-iolln âJtii ^tl *Lc,j*:.ll r
rr,*ilLEJrr 

6:ü'i 6l ':'-)i )*Li*ll o.:l (' ÎiÂhi.ll 4$,-ilül 
ÊL.:.Il # fuJtiJJ i-Ll-iJl *L:"ll .,JÈ ,-àJ,*ill iÉ"* +§ 3

:rJti. .(+çUfr. ousJu / crL,..,r3o lS_f OI ,pi1 i;;tÀJl cJ.- ;.iyUlt CJf Cr" ,JS ,J f,-.U*

:üttill hÀ q's d:§tJl i^6.o ü

LJli"Jl .!:"; *:rr:lill ÊL'll ,rr 4.#1-&" d*-l çrei o+ll (>.HD **ytilt crL*lt,JÊ, ,-iJ*$l .a
. 1 
+gr-y I i.J_2,iil *s cjstsjll X u+:.5Jt ùjtijt # 6,;"Litr ;qJn ;

;6J&) {":_.,)tiJl d-* 4*i}till Cdl # k'* Âl-ih,i^lt/ td 4t+ti*.Ir g;;s!t J"-uJl gc ;-Lr*jt élr cJJc .b
.êlliJi $c qr"i i:+iJl uJ+rll ù1".à X ë+ll .!" ç'§ lritt r_r.5arJl gLo,a

ll0xp o s iti o n).ôJti"ol I oiJiLiJ I +-a1l I dJLx !i.Ft" i

,rJl Jél fi,.r- -r rL o.:.:rJ! eE l-l]' ,-lJ-iy c*"* € (investigation by sequence) di-L$1, LÈ-*il .

.;JJt-!Jl d* ü:ütrill cjs ',.1u+ € (investigation in parrrr.r, i,fJi o

.[]L= & L+t,.5ll -È:l! -,-,t ê' (combined-rnerthods investigation) A§lr fiJJ]Jl .

)

:4"+>ll 3L* .
(r,lsearclter's own) û,ii C,=lJlt"+-Ii ,1
(,rfficial translation) L",,-tfl L+J§ll .2

(unoffir:ial translation) â,J^^,-,ll jô L*Jrll 
"3

6"tAiJtSii i.i,43 oa âÀ*r.oll io+Jrill,, .,lsJl 
_.pL ^ q oU.:r,: e A§..i"

,., -ill çj f-#,llt ,-rlJÀ*à)l fl. I IJr '^" c.lU: U ËrLo L5-rUr lU (4+JÀIl rrit ii!1r,, {+ù.4+:rUfl 'u,: -dl
.ü-rtiJlld3'iLill

.t{+ltd.,lfo-ylt s)Liia,Jt r;;i h l_,fu ü-;liJlû,-rililtoLs":l g rliill eiLlr g"
'',,'*rl*-,-r" 

E-r$ i*-. ê [,.JLIC-ÉÂl ê Schlesinger c

S ,(the literal rneaning) là.iJ dsl +-»:t ,ri,*Jl q.:si .a i_r

o

a

6 "siurpliofic franslation scclns B reciLro of disaster""
7 Ruclolf B, Schles.inger et al, Contparative .L.aw: Cctse,y-Trz.rts-lvtarer,ials (New York: The Foundation Press, Inc., 1988),

'ra"ÉjCl â:-)E*Jl" ütÀ ç-! Ë"rLc .9 r+i ,,i Jitl:JIl,| ajJtôJl u^L*î (jlc, i_t çJlajJjiill ,:L_,J!l ç

p.872.



."# J<+ eèy Jsl GÀ-r .(the techrLical meaning) kl t§ r.l'ill *iJl q:-: 'b

.üS^l L^,J,-Yl ,",ll grJ .,lÊ 'ELi'Jlâ3:E L;l: r3:'À§l po r§3itn'lli*+-Sl el;p'l "t:o

.4.+-È1 Ltr*,#Jt\!l,'g "*3sJ";+k +*l alrÀi-l d-'L*'B§!l JUiÀl ri§

(Source-Rclated Diffieutties) $L"aaltl Â3tr:'r':.ru'1n'é

.êL:ùl 3 ç9;$:ill û»Stdl r-iur*àr 3 JlJSdl ;v rtta âà'+ c*jl-i &JJl ÂrlÉLill dslli§ll o

.(case-reportirnl;, systems) pls=ll ' âJiu'ai J J'JI ËJJ'b3Â $ u'" fuJu^ll i#JJl Li" J'l\3ll C-lt -,U: o

(Methodological Difficuttie§) 4*{l"lt+ âiü*" oqj*'a

.,!ult ile...t-r. ,r+ rl gF C as- jllÂ *'il G\.."ûll4iÂ-j Y e'*q[;a4rlill ü'gLJt 6l e'b+ t" Ir$§ o

r-)3.j,;J-r ei§.4 
i'i)E :î ;r*^Uu cJ+L: r''-ü+ tJJt'!^ ç'-lj'tg dr-i ç-â t':ËJt üq c'*Ul i's13à ta Ë:ls o

.&.à élll *b -c!.9 
6éJÀ1'.it^àl 3}J.-r"gt

d!^ ,JS r.p eil.i LoS*-o â-LÀJ CJJÂ,I1 Jù à,t\rJl aj}l$l r"=:Jl orl"rc'l # e'*Uf aç't'ip rE i=1 Càel d'l o

ôJ,--r.drd**,r.&î;Ëfr ffi Ï,.*o;*':*''
r]hoiceofTopiicinCormparativeResearch

,', ,lüll . j si\-il| d'§llL+1-

6!:: : ê+^+i dÈj. i)o 'J'§l -rî e»+yLg ill'lli; +-$'rf &3 ç'r3iL§ e'e*J" Lll 
'{§ll 

l+-'il *t- ç+g rtâ JÀ

I a+ Âikrlt crt*3lu,..Jl üÉiàJl ç..1J1 d+L5lll+ Ê!$1 ê, ;;o 3 tâ*'u§iJl et*êYl [vo 'riJa"o ààl> tJ"é*:â !'ilii"ll 4;aIJl aa:liq

.4sjJ.t^ll âir+l âlS,û^11 d* ''"1 'd'-$l i'* 4*i-É§l ëIl d Ô:-'13 \js 1'e+ âjJliJl

.(L*jË3ff !!..:,,,,*1t / 4driJlLI-é§dD di\.^ljûYtËr1*;p *f+ çl1 
"'ti 

J-ÉJl lrÀ q'! ''''illcJ" t'*ét 't

i_r-r,+ dr-ii C ls;,r,;!o ,-$,rl ,Ëll) aiils dstrll -r-^â; #§1 ç-ïÀdl ,fJ'J rJ" q T 'f3*:"Jt -fi§l æ '2

.(ellI âJt! c.l)SJiJË'rp; rj-qL rb+l/ c'l$ tl":"0§

;el3i'' r-.[§QYl 3 i':it 3 â3h'l! ëü É'Ln-'.àJ" JSâ.l 615 ;}-XrIl r;lo '3

-el 6 (a+llJl .dé"1 / qJt) :*+$â qltj cr 'a

.(4J,-ll ,ol) &S-rq-rlj rr .b

: .â-L 3 6J*='h'o er)SJq:; e+p'tl 'L"^!U 
d'=ifl eJ'é-ÿ" e'q Ol tJi++ '4

:é Le é§i uiË-{: *rrlrrs** ''^.tll LJ'ê'J^ O:$ Ol li':'} '5

*$J+ll 3 ç*t-ït lrLiJr 6q1.J,ri.l^ 'n.,:Jl l3r's JHéâ' Üs4 :ajl-'rr+t 'e 
*§Jl gl3ie erLJS 'p 

js-Ëi 'ù

t:S^l .g*-lJlol$" c-'r" r'

çÉ -r ,foii,lt c]&ùill dÉ # ,J,J$]U'"'+1 üJ*ii € "o*'j;é!t ., éél Èdjuill # 'üLill # tldslt" '

.d.l.ll 6;liil ertos;3* ga olro tn tll oj3§Q )'â S"ll qt J*+ d'jb c'üJl d»il

a

a

::*.+la



LJ-uJI ,_ï:!"S ÊUt .i

eüi*Yl,!f,l î+^.tt ,ii

§$ll d+,l +l*]l .iii

cj_dJt CW s)rs,iJl .iv
.,',^ll1 çl§ iX+üjlJrll .9

'i.'-+ll elj+ir.r. rj+ r§ rl+ u*l+$f .t0
,o,-,.11 ,l_bi iJ*i üjlJill .11

Ér-rt3Jl cj.srjtijl dryll lÀi ++ra

:13!tË4*$l

r-jll d*t"îll tîeJ fJ^,,êiJt

fujJitill ir4.Lîll 4j",àfi ç§t cj=lt i éJt Jt .rtn*y! ic..-1lt
t,+.an+l J,-tjJl f.$i^r f*a.-dl

ü_ltilt/ "§_xll f*^-Tll

- T;l

.1

.2

.J

,4

ùl1!^Il çCliLin ,''-ill Â-tÀJ ücsil çf<,?,ll ÊJ--îill :ê*J,.Jl Ê|^^-IJl - t"üE

q.-É *t"$1; y: c rgltïr. t ,J+
fr 

rll';!l crl-c. e.:.r.rl;l Ç éyl_rt*,!t Ëürll+ rllr;Il crl-c. e.:.r.rl;t Ç éyl_rt*,!t Ë"ürll
8.fi=1o-,à drLo*,üi Jl ,1,-Jl 

ÊJ-Â ê çj*illl f*-,ftIl
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